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AGENDA

• VALUATION
- Recent Customs Valuation Jurisprudence
- Proposed Legislative and Regulatory Amendments

• OTHER CUSTOMS INITIATIVES/DEVELOPMENTS
- CARM – CBSA Assessment and Revenue Management
- CBSA’s New Compliance Enforcement Tools
- CBSA’s Importer of Record Implementation



CUSTOMS VALUATION – OVERVIEW OF LEGISLATION

LEGISLATIVE FRAMEWORK
• Ss. 47(1) – primary basis of appraisal is the transaction value method (TVM)
• Ss. 47(2) – if TVM doesn’t apply, must apply other valuation methods in hierarchical order (TVIG, TVSG, DV, CV, Residual)
• Ss. 48(1) – TVM applies where, among other things, the goods are sold for export to Canada to a purchaser in Canada and the price paid or payable 

can be determined
• Ss. 45(1) – “price paid or payable” means “the aggregate of all payments made or to be made, directly or indirectly, in respect of the goods by the 

purchaser to or for the benefit of the vendor”
• Ss. 48(5)  - The price paid or payable shall be adjusted by adding amounts “to the extent that each such amount is not already included in the price 

paid or payable …”
REGULATORY FRAMEWORK
• Valuation for Duty Regulations define “purchaser in Canada” in section 2.1 as follows:
(a) a resident;

(b) a person who is not a resident but who has a permanent establishment in Canada; or
(c) a person who neither is a resident nor has a permanent establishment in Canada, and who imports the goods, for which the value for duty is being 
determined,

(i) for consumption, use or enjoyment by the person in Canada, but not for sale, or
(ii) for sale by the person in Canada, if, before the purchase of the goods, the person has not entered into an agreement to sell the goods to a 
resident.

• Section 2 defines “permanent establishment” as follows: a fixed place of business of the person and includes a place of management, a branch, an 
office, a factory or a workshop through which the person carries on business.



CUSTOMS VALUATION – LEGAL FRAMEWORK

46. The value for duty of imported goods is determined in accordance 
with sections 47 to 55

47(1).  The value for duty of goods shall be appraised on the basis of 
the transaction value of the goods in accordance with the conditions 
set out in section 48.

48(1). … the value for duty of goods is the transaction value of the 
goods if the goods are sold for export to Canada to a purchaser in 
Canada and the price paid or payable can be determined …



VALUATION FOR DUTY REGULATIONS

2.1 a “purchaser in Canada” is:
(a) a resident;
(b) a person who is not a resident but who has a permanent establishment in 
Canada; or
(c) a person who neither is a resident nor has a permanent establishment in 
Canada, and who imports the goods, for which the value for duty is being 
determined,

(i) for consumption, use or enjoyment by the person in Canada, but not for sale, 
or
(ii) for sale by the person in Canada, if, before the purchase of the goods, the 
person has not entered into an agreement to sell the goods to a resident.



VALUATION FOR DUTY REGULATIONS, CONT’D

2. a “permanent establishment” is
• a fixed place of business of the person and includes a place of 

management, a branch, an office, a factory or a workshop 
through which the person carries on business.



RECENT VALUATION CASES

Recently Decided Cases
• Delta Galil USA Inc.
• GBG Spyder Canada Holdings ULC
• G-III Apparel Canada ULC
• Scentsy Canada Enterprises ULC

Cases Heard, No Decision Yet
• Centric Brands dba KHQ Investments LLC
• Maggie Sottero (Canada) Ltd.



DELTA GALIL USA INC. – AP-2020-002

• Decision Issued March 5, 2021
• FACTS:

- The appellant/importer (Delta Galil) appealed from a valuation audit decision 
that the valuation of goods must be based on the sale by Delta to the Canadian 
retailers rather than on the sale by foreign vendors to Delta Galil.
- Delta Galil is a U.S. company that operates its business from an office leased by 
its agent and related company, using its own employees and two employees of 
that related company.
- Delta Galil is a non-resident importer (NRI) of apparel that sells the goods to 
retailers in Canada.  The NRI sources the goods from unrelated foreign 
manufacturers.



DELTA GALIL USA INC. – AP-2020-002

• ISSUE: Which is the “sale for export”, and does the NRI qualify as a 
“purchaser in Canada” (PIC)

• RULING: The sale for export is the sale by the foreign manufacturers 
to the NRI, and the NRI qualifies as a PIC by virtue of the permanent 
establishment of its dependent agent in Canada

• A complete win for the importer



DELTA GALIL USA INC. – AP-2020-002

KEY LEARNINGS
1. Approach to Applying TVM of Valuation – Determine “sale for export” first

- “The first task of the CBSA in determining whether the TVM is available, is to properly 
identify the sale for export.  This requires determination of the person who purchased 
the goods in a sales transaction and had title to the goods on importation”.  Once the 
importer has been determined, the next question is whether the importer qualifies as a 
“purchaser in Canada”” [para. 31]
- The relevant “sale for export” is the sale by which title to the goods passes to the 
importer (following Mattel Canada).
- The “importer” is the party who has title to the goods at the time the goods are 
transported into Canada.
- Where CBSA persuades the CITT that a related party transaction is merely an agency 
arrangement, TVM will still not apply because there is no “sale for export” if the 
purported “purchaser” in that sale did not hold title to the goods at the time of 
importation.



DELTA GALIL USA INC. – AP-2020-002

2. “Sale for Export” must occur prior to importation of the goods
- WCO Technical Committee on Customs Valuation, Commentary 22.1 “Meaning 
of the expression ‘sold for export to the country of importation’ in a series of 
sales” states “..last sale occurring prior to the introduction of the goods into the 
country of importation…” [45]
- This means that where transfer of title from the NRI to the Canadian retailer 
occurs after the goods are imported, such sale cannot be a “sale for export”.

3. For purposes of the “PIC” definition, an NRI’s “fixed place of business”  can be 
that of a dependent agent

- “the Tribunal need not ascertain whether [NRI] is a permanent establishment 
in Canada, it must simply have one.  Accordingly, there is nothing in the Act or 
the Regulations that would preclude a non-resident importer from structuring its 
permanent establishment through, among other things, a separate corporate 
entity that is dependent on it.” [para. 59]



DELTA GALIL USA INC. – AP-2020-002

4. For purposes of the “PIC” and “PE” definition, an NRI can have a “fixed place of 
business” without any ownership or leasehold interest in the property

- “it is sufficient that there is a relationship between the premises and the non-
resident importer which supports the second part of the [PE] definition … that 
the business of the person is carried on through the fixed place of business”. 
[para. 65]

5. For purposes of the “carries on business” requirement of the “PE” definition, a 
dependent agent is not required to have authority to conclude contracts under 
VFD Regs

- “..the Tribunal finds that … DHI and the two employees were dependent agents 
of Delta.  As such, all of their activities were conducted on Delta’s behalf.  
Furthermore, through the activities of its dependent agents and its own 
employees, Delta carried on business through its fixed place of business” [para. 
79]



GBG SPYDER CANADA HOLDINGS ULC – AP-2019-033

• Decision and reasons issued August 2, 2022
• FACTS:

- The appellant/importer (Spyder Canada) appealed from a valuation audit decision that the valuation of 
goods must be based on the sale by Spyder USA to the Canadian retailers rather than on the sale by foreign 
vendors to Spyder USA or by Spyder USA to Spyder Canada.
- Spyder Canada imports Spyder-branded ski jackets and other apparel that it sells to Canadian retailers 
through various independent sales representatives
- Spyder Canada rents a facility in Calgary, Alberta that is periodically used as a showroom and office space, 
with storage capacity for inventory consisting of returned goods or samples
- There is one employee at the facility and for a period of time, there were no employees
- Orders are fulfilled by Spyder USA shipping directly to the Canadian retailer
- There is a 2006 support agreement under which Spyder USA is paid a fee for the provision of support 
services
- Spyder USA was the signatory of an agreement between Spyder Canada and a third party, set prices, had 
sole authority to approve orders, authorized returns, controlled Spyder Canada’s bank account, among other 
things



GBG SPYDER CANADA HOLDINGS ULC – AP-2019-033

• ISSUES:
(1)Whether there was a “sale for export” between Spyder USA and Spyder Canada;
(2) Whether Spyder USA and Spyder Canada were seller-buyer or principal-agent;
(3) If TVM does not apply, what subsidiary method applies and can Spyder Canada elect computed over 
deductive?

• RULINGS:
(1) There was an agency relationship between Spyder USA and Spyder Canada;
(2) there was no “sale for export” involving Spyder Canada and Spyder USA, so TVM cannot be applied
(3) there was no “sale for export” involving Spyder USA and Canadian retailers because the retailers did not 
have title to the goods at time of importation
(4) Spyder Canada can elect computed over deductive per 47(2) CA because remitting the matter back to 
CBSA represents a new valuation or appraisal process.
- An unfortunate result for the appellant/importer that may have been avoided with more careful planning 
and structuring of the business relationship.



GBG SPYDER CANADA HOLDINGS ULC – AP-2019-033

KEY LEARNINGS
1. Related Parties ≠ Agency Relationship

- “there is no basis in law to conclude that, simply because two companies are related, one is 
necessarily the agent of the other” [para. 51]

2. Terms of Agreements Are Key, otherwise look to extrinsic evidence
- “A key consideration has been the terms of the agreement between the entities.  However, 
where the intention of the parties and the nature of their agreement are not clear, or that there 
is no agreement, the Tribunal has looked to extrinsic evidence with respect to the conduct of the 
entities to determine the nature of their relationship and whether an implied agency exists” 
[para. 52]

3. Extrinsic evidence of actual relationship will trump any written intercompany agreement
- “Spyder USA’s role … extended beyond supplying support services under the support agreement 
and that such an agreement is not probative of the true relationship between the parties” [para. 
81]



GBG SPYDER CANADA HOLDINGS ULC – AP-2019-033

4. Determination of whether a “sale” has occurred between a vendor and purchaser who 
are related parties – per Brunswick International

- “there must be (a) two parties, standing in relation of buyer and seller to one another; 
(b) both parties must agree to the same proposition; and (c) there must be passage of 
title and consideration” [para. 57]

5. Related party transactions should have documented terms and conditions for TVM to 
apply

- “in a purported sale between related companies, it was necessary that an importer 
have evidence from which to establish that the transaction price was not influenced by 
the relationship between buyer and seller …” [para. 111]

6. Subsection 47(3) remains available to importer where TVM found not to apply
- “in remitting the matter back to the CBSA, there will be a new valuation or appraisal 
process conducted by the CBSA … [and the importer] is entitled, prior to the 
commencement of that process, to request a reversal of the order of the deductive value 
and computed value methods pursuant to subsection 47(3) of the Act” [para. 124]



G-III APPAREL CANADA ULC – AP-2020-028

• Decision and reasons issued August 22, 2022
• FACTS:

- The appellant/importer (G-III Canada) appealed from a valuation audit decision that the valuation of goods must 
be based on the sale by G-III Leather (G-III USA) to the Canadian retailers rather than on the sale by foreign 
suppliers to G-III Canada or by G-III USA to G-III Canada.
- The imported goods are clothing, handbags and accessories under various brand names (Andrew Marc, Donna 
Karan, DKNY, Vilbrequinn, as well as Calvin Klein, Tommy Hilfiger, Karl Lagerfeld).  G-III Canada also imported and 
sold “Kensie-branded goods” and the CBSA treated these differently than all other imported goods.
- G-III Canada operated from an office located in Richmond, B.C. and conducted its business through the activities 
of its employees and via intercompany service agreements with G-III USA (i.e., Buying Agency Agreement, Design 
Services Agreement, Trademark License Agreement, Management and Sales Service Agreement)
- G-III Canada sells the imported goods on a wholesale basis to retailers and through its own stores.
- the North American business is operated primarily by G-III USA based in New York City.  Prior to 2011, G-III USA 
carried on business in the U.S. and Canada, selling products directly to Canadian retail customers.
- G-III Canada was incorporated in 2011 in British Columbia and exclusively licensed the Kensie brand of apparel, 
leased head office space in Richmond and took on the employees handling Kensie goods.  However, G-III Canada 
was required to use G-III USA”s global corporate systems and software, which were centrally managed by G-III USA.



G-III APPAREL CANADA ULC – AP-2020-028

• ISSUES:
(1) which transaction is the “sale for export”
(2) does G-III Canada qualify as a PIC by satisfying the conditions for a “PE”
• RULINGS:

(1) the sale for export is the sale by foreign suppliers to G-III Canada;
(2) G-III USA’s role is a buying agent for G-III Canada;
(3) G-III Canada satisfies the conditions of a permanent establishment and 
therefore qualifies as a purchaser in Canada.
(4) Accordingly, the TVM applies based on the price paid or payable by G-III 
Canada to the foreign suppliers. 



G-III APPAREL CANADA ULC – AP-2020-028

KEY LEARNINGS
1. Intercompany Agreements with retroactive dates accepted by CITT

- “In the Tribunal’s view, the fact that no written agreement existed during the Review Period documenting the 
inter-company services arrangements is not a fundamental defect in [the importer’s] argument.  The Tribunal is 
satisfied that the agreements signed in March 2019 [with an effective date of November 1, 2011] do in fact 
accurately describe the relationship that existed in practice between the two affiliated companies and accepts the 
agreements at face value” [para. 67]

2. Errors in tax reporting are not necessarily fatal to an importer’s case
- “…the Tribunal accepts the position of G-III Canada that the T106 forms in question were prepared erroneously 
and do not reflect the nature of payments made by G-III Canada to [G-IIII USA] …” [para. 112]

3. There is no “bright line” test requiring that any specific activities be performed by resident employees in Canada 
for an NRI to satisfy the “carries on business” test

- “The Tribunal finds no requirement in the Act to support the CBSA’s theory that a non-resident with a fixed place 
of business in Canada must directly employ residents in Canada to perform specific business functions relating to 
the buying and selling of imported goods in order for them to be considered buyers and sellers”. [para. 130]
- “The Tribunal does not consider it appropriate to set a bright line test to determine what business functions must 
occur within Canada in order for a company to be found to be carrying on business through a fixed place of 
business” [para. 133]



SCENTSY CANADA ENTERPRISES ULC

• Decision and reasons issued October 4, 2022
• FACTS:

- The appellant/importer (SCE) is a direct selling company that sells household 
fragrance products through a network of independent consultants in Canada.
- SCE has no employees of its own, but rents office space in Calgary, Alberta.
- SCE holds no inventory in Canada, orders are fulfilled from the USA directly to 
the consumer in Canada.
- SCE has no employees of its own but contracts the services of employees of a 
related US company (SI) who mostly perform work from the US but for a few days 
in the review period were physically located in the rented office.
- SCE and SI had entered into written agreements, namely an Intercompany 
Staffing Agreement and Service and Sales Agreement, then superseded by a 
Distribution Agreement and a General Services Agreement 



SCENTSY CANADA ENTERPRISES ULC

• ISSUES:
(1) does the transaction involve a “sale for export”
(2) is there a “sale” between SI and SCE or “agency relationship”
(3) does SCE qualify as a “purchaser in Canada” based on having a “PE”
• RULINGS:

(1) there is a sale for export between SI and SCE
(2) there is no agency relationship
(3) despite no employees or inventory (nature of business), SCE established 
they have a “PE” through which a business is carried on
(4) complete win for the appellant/importer



SCENTSY CANADA ENTERPRISES ULC

KEY LEARNINGS
1. Interpretation of the Meaning of “Purchaser in Canada”

- A NRI may qualify as having a “PE” where it has no employees, carries no inventory, and virtually all operations subcontracted to 
a related company and its employees, so long as documented properly and importer has separate bank accounts, invoicing, etc. 
[Scentsy]

2. Satisfying the Requirement to “Carry on Business” Through a PE
- “The text [of section 2.1 VFD Regs] imposes no specific requirements either in terms of the form under which the business 
activities must be conducted or the actual volume or importance of activity that must be conducted through the place of business” 
[92]
- “It is sufficient that the facts establish that the business is actually carried on by the party that claims to be doing so; no particular 
business model is imposed under the regulatory scheme.  Persons and entities are free to arrange their business in the manner
they see fit from a commercial perspective as long as they can establish that they are carrying on the business they claim they do 
through a fixed place of business in Canada” [99]
- A person will be considered to have satisfied the test for the meaning of “PE” where there is established a “sufficient nexus to the 
business that [the importer] carried on in Canada” [100]
- “The Regulations do not set out a minimum amount of time during which business must be carried on through a fixed place of 
business, or any type or volume of work that must occur there, to satisfy the definition of a “PE” [101]



SCENTSY CANADA ENTERPRISES ULC

3. Consideration of Agency Between Related Parties
- “there can be no sale for [TVM] between companies that are in a 
principal-agent relationship, where the agent is completely 
dependent on its principal, as such companies cannot be said to be 
separate legal entities standing as buyer and seller” [49]
- “the Tribunal finds the unambiguous nature of the intercompany 
agreements to be highly persuasive that the parties did not intend to 
form an agency relationship and that the arrangements in those 
agreements are consistent with the conduct of the parties” [62]



SCENTSY CANADA ENTERPRISES ULC

4. Best Practice – document related party transactions in formal 
agreements in writing

- “Although not dispositive, [explicit statement in contracts is] compelling 
evidence … and presents much less amibiguity regarding the parties’ 
intentions [than cases where there are no documents or unclear 
documents]” [54]

5. Related Parties and “Influenced” Prices
- “The mere existence of a non-arms’ length relationship between two 
parties does not mean ipso facto that their business dealings are not 
conducted on commercial terms.  In other words, in and of itself, such a 
relationship does not raise questions as to whether it influenced the terms 
of a transaction between the parties”. [120]



WHAT TO EXPECT FROM THESE CASES

Centric Brands dba KHQ Investments LLC
• Issues: when applying the Deductive Value Method, can the importer 

deduct profit earned and general expenses incurred outside Canada from 
the price per unit of the goods at issue.

Maggie Sottero (Canada) Ltd.
• Issues: the relevant sale for export where the parties include foreign 

manufacturers, a US parentco, Canadian sub, and Canadian exclusive 
distributor, and whether the Canadian sub qualifies as a PIC or is an agent 
of the US parentco.  Another issue involves whether an “assist” includes 
costs of rejected sketches that do not get incorporated into imported 
goods.



CUSTOMS VALUATION – FUTURE AMENDMENTS

• CBSA Trade Policy Division has been pushing for changes to TV Method

• Stated objective - help address inconsistencies in the determination of the value for duty of imported 
goods

• Essentially CBSA wants a “last sale” methodology by regulatory amendments to the phrase “sold for 
export to Canada to a purchaser in Canada” in ss. 48(1) CA

• Budget Implementation Act, 2021, No. 1 introduced a new defined term, “sold for export to 
Canada” but left details to be in future regulations

• Consultation document issued in June 2021 sought input on possible policy alternatives

• CBA Commodity Tax, Customs and Trade Section made a submission

• Likely result will be amendments to the Valuation for Duty Regulations making changes to the 
“purchaser in Canada” definition [2.1(c)(ii)] and to broadly define “sold for export to Canada”



CBSA ASSESSMENT AND REVENUE MANAGEMENT

• What is CARM

• Objectives of CARM

• How will it change the importation process

• Key elements of CARM

• How will CARM affect customs and trade professionals

• When will CARM be fully implemented



CBSA’s COMPLIANCE TOOLS

• Verifications
- Random Verifications
- Targeted Verifications

• Administrative Monetary Penalties
- Master Penalty Document
- Notice of Penalty Assessment

• New Compliance Tools – TAN, CVL and DCL
- New Tools Introduced on January 1, 2022
- Trade Advisory Notice (TAN)
- Compliance Validation Letter (CVL)
- Directed Compliance Letter (DCL)



NEW LIABILITY ON IMPORTER OF RECORD

• Subsection 17(3) CA amended (RA: June 23, 2022) to impose liability 
on the entity that declares itself the importer on accounting 
documents:

• 17.(3) Whenever the importer of the goods that have been released 
or any person authorized under paragraph 32(6)(a) or subsection 
32(7) to account for goods becomes liable under this Act to pay duties 
on those goods, the owner of the goods at the time of release and 
the importer of record become jointly and severally, or solidarily, 
liable, with the importer or person authorized, to pay the duties. 

• New provision not yet in force, subject to Governor in Council order



IOR IMPLEMENTATION CONSULTATIONS

• CBSA currently consulting with stakeholders on implementation of 
the new law

• Phase 1 – full day consultation – stakeholder presentations –
November 2022

• Phase 2 – issue-specific dialogue – Fall 2022 to Winter 2023
• Stakeholders divided into 9 groups: importers, brokers, e-platforms, 

express carriers, retail/small business, customs consultants, service 
providers, freight forwarders, consumers



Thank you!
Greg Kanargelidis

KANARGELIDIS Global Trade & Customs Law
greg@gregklaw.com, 416.624.5182
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